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service does not affect the validity of
the service.

(f) On motion made promptly, and in
any event at or before the time speci-
fied in the subpoena for compliance by
the person to whom the subpoena is di-
rected, and on notice to the party at
whose instance the subpoena was
issued, the presiding officer or, if he is
unavailable, the Commission may:

(1) Quash or modify the subpoena if it
is unreasonable or requires evidence
not relevant to any matter in issue, or

(2) Condition denial of the motion on
just and reasonable terms.

(g) On application and for good cause
shown, the Commission will seek judi-
cial enforcement of a subpoena issued
to a party and which has not been
quashed.

(h) The provisions of paragraphs (a)
through (g) of this section are not ap-
plicable to the attendance and testi-
mony of the Commissioners or NRC
personnel, or to the production of
records or documents in their custody.

§2.703 Examination by experts.

(a) A party may request the presiding
officer to permit a qualified individual
who has scientific or technical training
or experience to participate on behalf
of that party in the examination and
cross-examination of expert witnesses.
The presiding officer may permit the
individual to participate on behalf of
the party in the examination and
cross-examination of expert witnesses,
upon finding:

(1) That cross-examination by that
individual would serve the purpose of
furthering the conduct of the pro-
ceeding;

(2) That the individual is qualified by
scientific or technical training or expe-
rience to contribute to the develop-
ment of an adequate decisional record
in the proceeding by the conduct of
such examination or cross-examina-
tion;

(3) That the individual has read any
written testimony on which he intends
to examine or cross-examine and any
documents to be used or referred to in
the course of the examination or cross-
examination; and

(4) That the individual has prepared
himself to conduct a meaningful and
expeditious examination or cross-ex-

95

§2.704

amination, and has submitted a cross-
examination plan in accordance with
§2.711(c).

(b) Examination or cross-examina-
tion conducted under this section must
be limited to areas within the expertise
of the individual conducting the exam-
ination or cross-examination. The
party on behalf of whom this examina-
tion or cross-examination is conducted
and his or her attorney is responsible
for the conduct of examination or
cross-examination by such individuals.

§2.704 Discovery-required disclosures.

(a) Initial disclosures. Except to the
extent otherwise stipulated or directed
by order of the presiding officer or the
Commission, a party other than the
NRC staff shall, without awaiting a
discovery request, provide to other par-
ties:

(1) The name and, if known, the ad-
dress and telephone number of each in-
dividual likely to have discoverable in-
formation relevant to disputed issues
alleged with particularity in the plead-
ings, identifying the subjects of the in-
formation; and

(2) A copy of, or a description by cat-
egory and location of, all documents,
data compilations, and tangible things
in the possession, custody, or control
of the party that are relevant to dis-
puted issues alleged with particularity
in the pleadings. When any document,
data compilation, or other tangible
thing that must be disclosed is publicly
available from another source, such as
at the NRC Web site, hitp://
www.nrc.gov, and/or the NRC Public
Document Room, a sufficient disclo-
sure would be the location, the title
and a page reference to the relevant
document, data compilation, or tan-
gible thing;

(3) Unless otherwise stipulated or di-
rected by the presiding officer, these
disclosures must be made within forty-
five (45) days after the issuance of a
prehearing conference order following
the initial prehearing conference speci-
fied in §2.329. A party shall make its
initial disclosures based on the infor-
mation then reasonably available to it.
A party is not excused from making its
disclosures because it has not fully
completed its investigation of the case,
because it challenges the sufficiency of
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another party’s disclosures, or because
another party has not made its disclo-
sures.

(b) Disclosure of expert testimony. (1) In
addition to the disclosures required by
paragraph (a) of this section, a party
other than the NRC staff shall disclose
to other parties the identity of any
person who may be used at trial to
present evidence under §2.711.

(2) Except in proceedings with pre-
filed written testimony, or as other-
wise stipulated or directed by the pre-
siding officer, this disclosure must be
accompanied by a written report pre-
pared and signed by the witness, con-
taining: A complete statement of all
opinions to be expressed and the basis
and reasons therefor; the data or other
information considered by the witness
in forming the opinions; any exhibits
to be used as a summary of or support
for the opinions; the qualifications of
the witness, including a list of all pub-
lications authored by the witness with-
in the preceding ten years; and a list-
ing of any other cases in which the wit-
ness has testified as an expert at trial
or by deposition within the preceding
four (4) years.

(3) These disclosures must be made at
the times and in the sequence directed
by the presiding officer. In the absence
of other directions from the presiding
officer, or stipulation by the parties,
the disclosures must be made at least
ninety (90) days before the hearing
commencement date or the date the
matter is to be presented for hearing. If
the evidence is intended solely to con-
tradict or rebut evidence on the same
subject matter identified by another
party under paragraph (b)(2) of this
section, the disclosures must be made
within thirty (30) days after the disclo-
sure made by the other party. The par-
ties shall supplement these disclosures
when required under paragraph (e) of
this section.

(c) Pretrial disclosures. (1) In addition
to the disclosures required in the pre-
ceding paragraphs, a party other than
the NRC staff shall provide to other
parties the following information re-
garding the evidence that it may
present at trial other than solely for
impeachment purposes:

(i) The name and, if not previously
provided, the address and telephone
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number of each witness, separately
identifying those whom the party ex-
pects to present and those whom the
party may call if the need arises;

(ii) The designation of those wit-
nesses whose testimony is expected to
be presented by means of a deposition
and, when available, a transcript of the
pertinent portions of the deposition
testimony; and

(iii) An appropriate identification of
each document or other exhibit, includ-
ing summaries of other evidence, sepa-
rately identifying those which the
party expects to offer and those which
the party may offer if the need arises.

(2) Unless otherwise directed by the
presiding officer or the Commission,
these disclosures must be made at least
thirty (30) days before commencement
of the hearing at which the issue is to
be presented.

(3) A party may object to the admis-
sibility of documents identified under
paragraph (c) of this section. A list of
those objections must be served and
filed within fourteen (14) days after
service of the disclosures required by
paragraphs (¢)(1) and (2) of this section,
unless a different time is specified by
the presiding officer or the Commis-
sion. Objections not so disclosed, other
than objections as to a document’s ad-
missibility under §2.711(e), are waived
unless excused by the presiding officer
or Commission for good cause shown.

(d) Form of disclosures; filing. Unless
otherwise directed by order of the pre-
siding officer or the Commission, all
disclosures under paragraphs (a)
through (c) of this section must be
made in writing, signed, served, and
promptly filed with the presiding offi-
cer or the Commission.

(e) Supplementation of responses. A
party who has made a disclosure under
this section is under a duty to supple-
ment or correct the disclosure to in-
clude information thereafter acquired
if ordered by the presiding officer or in
the following circumstances:

(1) A party is under a duty to supple-
ment at appropriate intervals its dis-
closures under paragraph (a) of this
section within a reasonable time after
a party learns that in some material
respect the information disclosed is in-
complete or incorrect and if the addi-
tional or corrective information has



Nuclear Regulatory Commission

not otherwise been made known to the
other parties during the discovery
process or in writing.

(2) With respect to testimony of an
expert from whom a report is required
under paragraph (b) of this section, the
duty extends both to information con-
tained in the report and to information
provided through a deposition of the
expert, and any additions or other
changes to this information must be
disclosed by the time the party’s dis-
closures under §2.704(c) are due.

(f) Disclosure under this section of
documents and records including Safe-
guards Information referred to in Sec-
tions 147 and 181 of the Atomic Energy
Act of 1954, as amended, will be accord-
ing to the provisions in §2.705(c)(3)
through (c¢)(8).

[69 FR 2256, Jan. 14, 2004, as amended at 73
FR 63567, Oct. 24, 2008]

§2.705 Discovery-additional methods.

(a) Discovery methods. Parties may ob-
tain discovery by one or more of the
following methods: depositions upon
oral examination or written interrog-
atories (§2.706); interrogatories to par-
ties (§2.706); production of documents
or things or permission to enter upon
land or other property, for inspection
and other purposes (§2.707); and re-
quests for admission (§2.708).

(b) Scope of discovery. Unless other-
wise limited by order of the presiding
officer in accordance with this section,
the scope of discovery is as follows:

(1) In general. Parties may obtain dis-
covery regarding any matter, not privi-
leged, that is relevant to the subject
matter involved in the proceeding,
whether it relates to the claim or de-
fense of any other party, including the
existence, description, nature, custody,
condition, and location of any books,
documents, or other tangible things
and the identity and location of per-
sons having knowledge of any discover-
able matter. When any book, docu-
ment, or other tangible thing sought is
reasonably available from another
source, such as at the NRC Web site,
http:/www.nrc.gov, and/or the NRC Pub-
lic Document Room, sufficient re-
sponse to an interrogatory on mate-
rials would be the location, the title
and a page reference to the relevant
book, document, or tangible thing. In a
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proceeding on an application for a con-
struction permit or an operating li-
cense for a production or utilization fa-
cility, discovery begins only after the
prehearing conference and relates only
to those matters in controversy which
have been identified by the Commis-
sion or the presiding officer in the pre-
hearing order entered at the conclusion
of that prehearing conference. In such
a proceeding, discovery may not take
place after the beginning of the pre-
hearing conference held under §2.329
except upon leave of the presiding offi-
cer upon good cause shown. It is not a
ground for objection that the informa-
tion sought will be inadmissible at the
hearing if the information sought ap-
pears reasonably calculated to lead to
the discovery of admissible evidence.

(2) Limitations. Upon his or her own
initiative after reasonable notice or in
response to a motion filed under para-
graph (c) of this section, the presiding
officer may alter the limits in these
rules on the number of depositions and
interrogatories, and may also limit the
length of depositions under §2.706 and
the number of requests under §§2.707
and 2.708. The presiding officer shall
limit the frequency or extent of use of
the discovery methods otherwise per-
mitted under these rules if he or she
determines that:

(i) The discovery sought is unreason-
ably cumulative or duplicative, or is
obtainable from some other source that
is more convenient, less burdensome,
or less expensive;

(ii) The party seeking discovery has
had ample opportunity by discovery in
the proceeding to obtain the informa-
tion sought; or

(iii) The burden or expense of the pro-
posed discovery outweighs its likely
benefit, taking into account the needs
of the proceeding, the parties’ re-
sources, the importance of the issue in
the proceeding, and the importance of
the proposed discovery in resolving the
issues.

(3) Trial preparation materials. A party
may obtain discovery of documents and
tangible things otherwise discoverable
under paragraph (b)(1) of this section
and prepared in anticipation of or for
the hearing by or for another party’s
representative (including his attorney,
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